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cji" ~~ (File No.): \12(29)50 /Ahd-II/Appeals-11/ 2016-17
~~~~(Stay App. No.):
JfCfrc;r~~T~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 62-17-18

~(Date):8/28/2017_~~ cfi'r c=rrt'mr(Dateofissue): r!o/f'//7
~ 3m ~icR.~(3·r:fr<>r-II) q_qRT -cnf«:r
Passed by Shri Uma Shanker, Commissioner (Appeals)

df ~,~ x9fc: ~rc;:ci,,~-IV), 3-lt;J-tc.Ici!Ic.- II, 3-llltcfcile>l-4 rn~.:, .:, .:, '

"J-tc>f ~~r tr-------------------------------- ~ ---------· -----* :o-Rt;:r- '
Arising out of Order-In-Original No ._03/AC/D/2016/UKG_.Dated: 04/21/16 issued by:

Assistant Commissioner Central l.:xcise (Div-IV), Ahmedabad-II

3-l41e>lcfic{INklclleJ cfif a=rra=r m Yc1f (Name &Address of the Appellant/Respondent)

M/s Integrated Coating & Seeds Technology India Pvt. Ltd.
al cznfRa sr 3r4le 3r?gr 3riar 3ara mar ?& a as sr 3near hu zranfeff cat.:,

6fc1N iJfC!" mer# 3f@)art at 3r4la a qcarur 3raaG Ia # Paar & I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

snrGa al #rqmtarwr 3aar :
Revision application to Government of India:

(1) (en) (i) ~~ ~~ 3-ffelfo:rwr 1994 cfi'I" w 3lmi afm 6fc1N iJfC!" -a:rrnm c);- ~ * trcITcfii.:, . "
'llm cfi1" 39"-'llro a rararizaa a 3iairucteu3rear 37ft fra, 3nGr mar, fa ±in6zr,Tua.:, .:, .

fa3mar, atft ifs,sitar tr srac. iaz mi, me feat-1100o1 cfi1" cfi'I" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) 'llfu m RR gr h mm it sas zrf mar far sisran zn 3ra #ran zar fas#r
gisranr t a@a aisran ima srmi i, zr fa# sisra zr zisr ± a az fa#r arar
## zn fa# sisra # zt ma Rs 4far a tr { t ].:,

In case of any loss of goods where the loss occur in tra.nsit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(I) sn a sag fa#rg zr 2rfzfffa m r zr m a ffr 3 3rzia ere#
ad m w3nae gla # fa a mm i sit snr a az fa#u; zm qr #fa k& ]

.:,
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(c) In case of goods; exported outside India export to Nepal or s·liwtan, without payment of
duty.

sifea sna #tarr gc a :f@l"f * .IBq sit sept #femrr6 {& 3if'{ ~- 3m \TIT ~
err gifr gaRa nrai, srft * am "CfTfur err wn:r· IR nr arfa arf@fr (.2) 1998
tTRT 109 am~- fcR ~ "ITT I

(d) Credit of any ·duty allowed to be utilized towards payment of excise. duty· on final
products under the provisions of this Act or the Rules made there urider and such order
is passed· bi the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Firiance (No.2) Act, 1998.

(1) 4r surrlzgen (r4ta) Par14a), 2001 ·* -~ 9 * 3Tfl<@' FclPlfcftie WP-f ~~-8 if err "ITTdllT
n, ~ ~ * ma- arr#r )fa feta xf. cfI., -"l'.fR'f *. '4)m ~-31ml' -qcr 3llf@ ~- cBT err-err~*™ fa 3re4a fhuun arRg INfcfi Irr qr z. pl qrfhf a 3Tfl<@' tTRT 35-~ if

-~ 1Jfl' * -~ *~ * W~ it3TR-6 'cf@Ff cBT_ ma- ~m~ I ·

The above application shall be· made in duplicate in Form No. EA-8 as specified under.
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which Q
the order sought to be appealed against is communicated and shall be accompanied by · ·
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under'Jvlajor Head of Account.

(2) RR@aura 3mar arr usi via+a va Vn era qt zua as st it wr? zoo/- -ctrn :f@l"f
cBT \i'IW 3tR sf vier za vaca snrar st m 1000 / - cBT ~~ cBT \i'IW I · ·

! . . . . .
The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. .

#tr zyca, alasir zgca y hara srf)ala znrznf@raw # ,a 3r@a-­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(«) ah snra ,gca sf@fr, 1944t arr. 3s-ft/as-z # airifa-­
Under Sectidn 358/ 35EofCEA, 1944 an appeal lies to:-

avffar peii k if@r ft mma v#hr zycn, alanr yea vi hara an4l#tr irznrf@rat
cBT fcMl;r~~~ .=f. 3. 31N. *· ~. ~-~ "c/11'-qcf . .·

(a) . the special·~ench of CustolTl, Excise & Service Tax Appellate Tribunal of West Block
No.2, H.K. Pl!Jram, New Delhi-1 in all matters relating to classification valuation and.

(a) sq~Ra uR#8 2 («) i styr # srrar # rfra, sr4tat # mm #i var zc5, hf
sTraa gear yj hara srfltr .nrn@rt (Rrbc) at uf?a 2#hr #fear, arsrrali.sit-2o, {
)ea <Ruerus, au r, ~6'-ltildiiii,:._380016. .

0

(b)
. . . .

To the west! regional beri;ch of C_ustoms, Excise & Service Tax Appellate T~ibunal .
(CESTAT) at·O-20,.New·Metal.Hospital Compound, Megharii Nagar,Ahmedabad·: 380
016. in case of appeals other·than as mentioned in para-2(i) (a)·above.

arr surer zyca (r@ta) firm1an, 2oo1 6t err a sif yur zy-3 it feiffRa fag 3rI..g
ar4hi =nrnf@raj#t r{srfl fas sr4ta Rs ·Tg s#gr at.aufif ea usi.sir cg.
cBT 1WT; 6lfM cBT ,wr 3it amat szr uif 5sq; s r I \Jffil cpff t cIBt ~ 1000/- ttm -~ yr
m-fr 1 uii sar zycan #l i, nu at 'l=fi.r! 3it anrzar ·rnr uif u; 5 G7lg IT so~-&ci, ~ a\ /)
5I, 5OOO/- #ha ?Gr# z)ft I iusfsit iyean #t i, ntu at 'l=Ji.r aJR~ <Tl!T ~--~ so) ,.1/.:2:
cir zur Uk unr & asi wu 1oooo/- hi 3hut @hf1 at la srzra «fir m,- <:/

. . ~- •--·- ~ ,
-%es@­



~~1f¥a ~~ cff xilLf if~l'.l" ctr '11141 1f6~ \:ff!" x~ cff fcl?m .:rfferff •m4GJP!c/7 !ITTf cff ~ ctr
mxITT c!5T "ITT '1ffiT '3rffi"~ctr -q)o- lx-Q:fd" t I ' .

The appeal to the Appellate Tribunal sball be filed in, quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall - be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / pen'alty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuf za am#r i a{ pr sm#vii armrr it a a r@ prsir fg hr argr far
±r fa5zur mar-alR z qz#it gg aft fa frar rd1 arfa cff 1mr '<:fimft~ ~
znrznTf@rawat va arft znr h4hr war al ya smear fhu uar.&j
In case .of tbe order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

arzrcr zyea] arf@rfrzm 197o zrnr visitf@a tr rg@Pr--4 sifa fefffa fh;3gar 6ar mrhaa I
a am?gr zrnifen fvft qf@art # am?s i r@la al ya,R R ~.6.50 tRf c!5T r<lllllclll ~
fe:Wc'; C'f<TT 6FlT~ I

(4)

0 (5)

One copy of application or 0.1.0. as the case may be, and the _order of the adjournment _
authority sh?II a court fe,a stamp of Rs.6.50 paise as prescribed under scheduled:-f item·
of the court fee Act, 1975 .as amended.

~·3ITT:~ lW@T cp]" jrura ara fr1ii at 3ITT: aft. eznrr 3naff fhu utar ? vi 44r yea,
4tr suraii yca vi hara ar4#tr znrznf@raw (aruffaf@) f1ll1:r, 1982 l{~- t I · .

Attention in lnvited to the rules covering these and other related matter contended in the
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «fir zyc, brr saran zyca ya taia 3r4th =nu@raw (Rrec), cff ffl ~ cff -i:wm lf
a#carnia.Demand) ya s (Penalty) nl 1o%a smr war 3far lzrifa, 3rf@rasterqanm 1o#ts
qg & I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the. Finance Act,
1994)

~~~~3-tRooaa3iii, enf@ star "afcr#ti"Duty Demanded) -
3· · ·

(i) (section) is 1upha ffRainf@r;
(ii) ferznr area +crdzkez#f@r;
(iii) cidz#fee fer#ii a#fer 6 hsserf@.

) > rzq&sat ifaasr4a' iiqa smsra=r#,3rh'anRrav as farpa arafr+rr&.
For an appeal to be filed 9eforethe CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commission$r would have to be pre-deposited. It may be rioted that the.

· pre-,deposit is a mandatory conditio_nJorfiling appeal before CESTAT:(Section 35 c ·(2A)
and 35 F of thel Central Excise Acti ·1944, Section 83 & Section 86 of the Finance _Act, 1994) ••

Under Central Excise and !Service Tax,- "Duty demanded" shall include:
· (i) } amount determined under Section 11 D; . ·

(ii) amount of erf;oneous Ge'.nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z aaf i ,gr arr±r au ar4tr if@erawr a mar ss era 3rzrar arcs r avzfat t a air r
·<l'JV ~lv<fi' ~ 10% 3fiIWf tr{ ail; srzi tar as faaRa st 'cl'il" avg a 10%3raa i sr gar el

.:, ,:J . • . . . . . . i . ; .:, • . • ~ •

. . '

In view of above,. an appeal against this order shall lie before the Tribunal on· payment of 10%
of the duty demanded vyhere dutYi or duty an_d penalty are m dispute, or penalty, where penalty
alone is in dispute."



1.

ORDER IN APPEAL

M/s. Integrated Coating and Seed Technology India Pvt. Ltd., 46 & 47~
Mahagujarat Industrial Estate, Moraiya, Dist. Ahmedabad (hereinafter referred to'.

as the 'appellant') holding Service Tax Registration No. AABCI1946HXM001, have

filed the present appeal on 121.03.2016, against the Order-in-Original number

3/AC/D/2016/UKG dated 21.04.2016 (hereinafter referred to as 'impugned order')

passed by the Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-II
(hereinafter referred to as adjudicating authority).

2. The facts of the case, in brief, are that during the course of scrutiny of·
·ER-1 records for the month of December, 2014, of the appellant, it was observed ·
that they · had· shown the production and clearance of goods viz. Carbonpower

Humic - FBS 1065 (herein after mentioned as the 'said goods'). On being enquired,
the appellant informed that the said goods are cleared in as such form and they
have riot manufactured the same or done any kind of process on the said goods.

The appellant informed that the said goods were imported for trading purpose. The
. said goods were not an input for the appellant. The appellant had availed Cenvat

Credit of CVD on the said goods amounting to Rs.1,27,257/-, and Additional Duty
amounting to Rs. 47,751/-, total amounting to Rs. 1,75,008/-, in their Cenvat
Account on the strength of Bill of Entry No. 7634086 dtd.8.12.2014. As the said
goods have not been used in the manufacture of finished goods and hence would

. not fall under the definition of "input" under Rule 2(k) of CCR, 2004, it appeared
that the appellant had wrongly availed Cenvat Credit of Rs.1,75,008/-, and had
therefore contravened the provisions of Rule 2(k), Rule 3 & 4 of the Cenvat Credit
Rules, 2004. Besides, the appellant cleared the said goods assessing its value at
Rs.21,02,086/-, and paid Central Excise Duty including Education Cess to the tune

.of Rs.2,59,817/-. The Appellant Was not eligible for availing the Cenvat Credit and
· was also not required to pay Central Excise duty on traded goods. As a result of the
payment of Central Excise duty on such traded goods, through the Cenvat Account,
the appellant had collected an amount representing duty of Central Excise on such
excisable goods. Thus, the amount of Rs.2,59,817/-, paid by the appellant.
representing Central Excise duty and collected ·from the buyer was required to be

· paid by them to the credit of the Central Government in terms of Section 11D(1) of
the Central Excise Act, 1944, alongwith interest under Section 11 DD of the Central
Excise Act, 1944. Therefore, a Show Cause Notice was issued to the appellant on

9.12.2015, (i) disallowing Cenvat credit to the tune of Rs. 1,75,008/-; (ii) seeking
Interest at the applicable rate on such disallowed Cenvat credit; (iii) Imposition of
'Penalty; (iv) demanding duty amount of Rs.2,59,817/-, and (v) seeking Interest on .:;

ea "Testhe wrongly collected amount of Central excise duty. .2oat\

3. The Adjudicating Authority found that the appellant is not eligibl~,t~()r1t -<~"f\
avail cenvat credit on the said goods and accordingly disallowed the cenvat credit,$f? l5
of Rs. 1,75,008/-, alongwith interest at the applicable rate & penalty of dg$. so"

· ...."
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, Rs.1,75,008/-, under rule 15(1) of the Cenvat Credit Rules, 2004, and also
demanding excise duty of Rs.2,59,817/-, in terms of Section 11D(1) of the Central
Excise Act, 1944, vide O-I-O No. 03/AC/D/2016/UKG dt.21.04.2016.

4 . The Appellant aggrieved by the said OIO, filed an appeal before me on
.21.06.2016, on the grounds that the Adjudicating authority had erred in (i)

confirming the demand and seeking reversal of Cenvat credit based on the wrong

assumption that the goods on which credit is taken, is not an input for the
appellant; (ii) confirming the reversal of the Cenvat credit taken despite· the fact
that on removal of such goods, excise duty is already paid by the appellant; (iii)

confirming the demand based on the wrong assumption that Carbon Power Humic
· PBS 1065 was imported by the appellant for trading purpose; and (iv) imposing the

exorbitant penalty of Rs.1,75,008/-, as there was no intention to evade the duty.

DISCUSSION AND FINDINGS :

5. I have carefully gone through the facts of the case on record, grounds

of appeal in theAppeal Memorandum and oral submissions made by the appellants
at the time of personal hearing. The question to be decided is as to whether (i) the

said goods on which Cenvat is availed by the appellant are inputs as per the Cenvat

Credit Rules, 2004; (ii) the adjudicating authority had erred in concluding that the.
said goods were imported by the appellant for trading purpose and (iii) Whether the
penalty imposed on the appellant is very severe based on the circumstances of the

case.

6. I find that the appellant's contention that the said goods are used by

them as raw.material and can be used by them in their final product, is worth its
weight. So, the said goods cannot be denied the benefit of being input under the '
·Cenvat Credit Rules, 2004, merely on the basis of the interpretation of a letter ·'
written bythe appellant. The appellant has categorically stated that the said goods
are their raw material and also the circumstances based on which the said goods
had to be cleared as such to their customers. Rule 2(k) of the Cenvat Credit Rules, .

Q 2004, defines 'Input' as :

• "(k} 'input' means-

(i) all goods, except light diesel oil, high speed diesel oil and motor spirit, commonly known as petrol, used in or

in relation to the manufacture of final products whether directly or indirectly and whether contained in the final

product or not and includes lubricating oils, greases, cutting oils, coolants, accessories of the final products

cleared along with the final product, goods used as ' paint, or as

packing material, or as fuel, or for generation of electricity or steam used in or in relation to manufacture of final

products or for any other purpose, within the factory ofproduction;

(ii) all goods, except light diesel oil, high speed diesel oil, motor spirit, commonly known as petrol and motor

vehicles, used for providing any output service".

F .No. V2(29)50/Ahd-II/Appeals-I1/16-17
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From the above definition it appeared that all the goods which are used in the
"factory for or in relation to the manufacture of final product can be treated as input.

Whereas, though the said goods were cleared as such by the appellant, they have.

reiterated" in their defence that the said goods is their input for the production of
their final product. The Department has not provided any corroborative evidence to
.establish that the said goods are not a raw material of the appellant and that it is

normally not used in the manufacture of their final products. As such, I have no
reason to disbelieve the appellant and therefore I conclude, that the said goods are
inputs and the appellant had acted well within the Cenvat Credit Rules, 2004, to
clear such input as such to their customers, by reversing the applicable duty. Based. . .

on the clearance data of finished goods and raw material cleared as such, I feel that

the appellant is not a regular supplier of raw materials and such transactions are
random in nature. I therefore, allow the Cenvat credit on the said goods.

7. . · In view of above, I allow the appellants appeal and set aside the impugned
order.

·8. 34tar arr a fr n& 3rft ar fqzrr 34la ala fan mar kt 0
8. The appeal filed by the appellant, stands disposed off in above terms.

am+a?
(3ur <is)

3rgra (r4ca)

SUPERINTENDENT,

CENTRAL TAX APPEALS, AHMEDABAD.

To;

M/s. Integrated Coating & Seeds Technology India Pvt. Ltd.,
46 & 47, Mahagujarat Industrial Estate,
Moraiya,
Dist. Ahmedabad.

Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.
2) The Commissioner, Central Tax, GST, Ahmedabad (North).
3) The Dy./Asst. Commissioner, Div-Changodar, Central Tax, GST, Ahmedabad ·
(North).
4) The Asst. Commissioner(System), Central Tax, Hqrs., GST, Ahmedabad (North). ·

_5)Guard File.
. 6) P.A. File.
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